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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

The appellant is confined in the District of Columbia Re¬ 
formatory at Lorton, Virginia, serving a 2-6 year sentence for 
robbery imposed on him in May 1941. On April 7, 1943, the 
lower court denied his petition for writ of habeas corpus—his 
fourth (Appellant’s Appendix p. 5)—on the basis of the peti¬ 
tion alone. Hence, the question of the sufficiency of the allega¬ 
tions is raised. 1 The petition (Appellant’s Appendix p. 1-2) 
recites that the appellant was in the Alexandria City Jail in 
April, 1941, when two members of the Metropolitan Police 
Department of the District of Columbia came over there and 
brought him back to the District of Columbia forcibly and 

‘The District Court of the United States for the District of Columbia 
has jurisdiction over petitions for habeas corpus by prisoners at Lorton 
serving sentences impo^d by said District Court. Sanders v. Allen, 69 App. 
D. C. 807,100 F. (2d) 717. 



against his will; in other words, that they kidnapped him. 
It is urged in his behalf on this appeal that this unlawful act 
deprived the District Court of the United States for the Dis¬ 
trict of Columbia, in which was later Bled the indictment 
against appellant, of jurisdiction to try him, and voided the 
subsequent proceedings resulting in the judgment of sentence. 
The appellee contends that the jurisdiction of the Court was 
not impaired by the manner in which the appellant was brought 
before it. , 

ST ATUTES INVOLVED 

Title 18, Sec. 591, U. S. Code—Arrest and removal for trial. 

For any crime or offense against the United States, the 
1 offender may, by any justice or judge of the United 
States, or by any United States commissioner, or by 
any chancellor, judge of a supreme or superior court, 

1 chief or first judge of common pleas, mayor of a city, 

1 justice of the peace, or other magistrate, of any State 
where he may be found, and agreeably to the usual 
mode of process against offenders in such State, and at 
the expense of the United States, be arrested and im¬ 
prisoned, or bailed, as the case may be, for trial before 
such court of the United States as by law has cogni¬ 
zance of the offense. Copies of the process shall be re¬ 
turned as speedily as may be into the clerk’s office of 
such court, together with the recognizances of the wit-~ 
nesses for their appearance to testify in the case. Where 
any offender or witness is committed in any district 
other than that where the offense is to be tried, it shall 
be the duty of the judge of the district where such 
offender or witness is imprisoned, seasonably to issue, 
and of the marshal to execute, a warrant for his removal 
to the district where the trial is to be had. 

Title 18, Sec. 595, U. S. Code—Persons arrested taken before 
nearest officer for hearing. 

It shall be the duty of the marshal, his deputy, or 
other officer, who may arrest a person charged with any 


crime or offense, to take the defendant before the nearest 
United States commissioner or the nearest judicial offi¬ 
cer having jurisdiction under existing laws for a hear¬ 
ing, commitment, or taking bail for trial, and the officer 
or magistrate issuing the warrant shall attach thereto 
a certified copy of the complaint, and upon the arrest 
of the accused, the return of the warrant, with a copy 
of the complaint attached, shall confer jurisdiction upon 
such officer as fully as if the complaint had originally 
been made before him, and no mileage shall be allowed 
any officer violating the provisions hereof. - 

Title 28, Sec. 832 U. S. Code—Suits, and so forth, by poor 
persons; prepayment of fees and costs. 

Any citizen of the United States entitled to commence 
any suit or action, civil or criminal, in any court of the 
United States, may, upon the order of the court, com¬ 
mence and prosecute or defend to conclusion any suit or 
action, or an appeal to the circuit court of appeals, or io 
the Supreme Court in such suit or action, including all 
appellate proceedings, unless the trial court shall certify 
in writing that in the opinion of the court such appeal 
is not taken in good faith, without being required to pre¬ 
pay fees or costs or for the printing of the record in the 
appellate court or give security therefor, before or after 
bringing suit or action, or upon appealing, upon filing 
in said court a statement under oath in writing, that be¬ 
cause of his poverty he is unable to pay the costs of said 
suit or action or appeal, or to give security for the same,, 
and that he believes that he is entitled to the redress he 
seeks in such suit or action or appeal, and setting forth 
briefly the nature of his alleged cause of action, or 
appeal. In any criminal case the court may, upon the 
filing in said court of the affidavit hereinbefore men¬ 
tioned, direct that the expense of printing the recordon 
appeal be paid by the United States, and the same shall 
be paid when authorized by the Attorney General. 



Title 28, Sec. 835 U. S. Code—Same; assignment of attorney; 
dismissal of cause. 

The court may request any attorney of the court to 
i represent such poor person, if it deems the cause worthy 
of a trial, and may dismiss any such cause so brought if 
i it be made to appear that the allegation of poverty is un- 
I true, or if said court be satisfied that the alleged cause 
of action if frivolous or malicious. 

-I SUMMARY OF ARGUMENT 

I 

The petition did not state a ground for release. 

The Supreme Court of the United States has declared in 
numerous cases that the jurisdiction of a court to try an accused 
on an indictment found therein, is not destroyed by the unlaw¬ 
ful manner by which the accused may have been brought before 
it. In this respect, a distinction is observed between criminal 
and civil cases, the law in the latter withholding from an indi¬ 
vidual suitor the benefit of his own wrong-doing. In criminal 
cases where public justice is concerned-and the sovereign is the 
plaintiff, the court’s jurisdiction is not impaired by the unlaw¬ 
ful acts of indiyiduals, such as police officers, in forcibly and un¬ 
lawfully bringing accused persons into the territory over which 
the court has jurisdiction. This principle has been applied 
even where the fact was (or on the pleadings was assumed to 
be) that the fugitive and asylum states had conspired falsely 
to accuse an individual of an offense so that he could be 
extradited. Pettibone v. Nichols , 203 U. S. 192 (1906). 

That this is the rule of law to date is admitted by the appel¬ 
lant in his candid brief. But he urges that the rule announced 
by the Supreme Court of the United States in McNabb v. United 
States, 318 U. S. 332, 63 S. Ct. 608 (1943) where the unlawful 
detention of accused was held to deprive the Government of 
using a voluntary confession in evidence, be extended to deprive 
the court even of jurisdiction to put the accused to trial. 


The trial court was not bound to appoint an attorney. 

The statute permitting suits by persons unable to pay the 
costs permits the appointment of an attorney where the court 
deems the matter worthy of trial. In this case if the court was 
right in refusing to issue the writ, it was also right in not ap¬ 
pointing an attorney; and if wrong in the one, it was wrong in 
the other. Hence, the failure to appoint an attorney is not 
divisible as a question from Point I. 

ARGUMENT 

The petition did not state a ground for release 

The lower court refused to issue the writ solely on the basis of 
the petition itself. Hence the allegations must be accepted as 
true. The allegation of fact on which the petitioner depends 
for his release is that he was kidnapped and unlawfully brought 
into the District of Columbia by members of the Police Depart¬ 
ment of this City. After he was brought here, he was indicted, 
pleaded not guilty, stood trial with an attorney representing 
him, was found guilty, and sentenced (Appellant’s Appendix 
p. 5). This is the judgment of sentence which he is now serv¬ 
ing. It is claimed for him on this appeal that the unlawful act 
of officers in bringing him to the District of Columbia without 
his permission and without removal proceedings deprived the 
court in which the indictment was found of jurisdiction to try 
the appellant for the criminal offenge, and that all proceedings 
subsequent to his unlawful arrest were a nullity. 

The Supreme Court of the United States has decided that the 
manner by which an accused person is brought before a court 
for trial on an indictment has no effect on the jurisdiction 
of the court to try him on the indictment “The jurisdic¬ 
tion of the court in which the indictment is found is not im¬ 
paired by the manner in which the accused is brought before it.” 
Mahon v. Justice, 127 U. S. 700 (1888). In that case, while 
the governors of Kentucky and West Virginia were correspond¬ 
ing regarding the extradition of Mahon from West Virginia to 



Kentucky, certain individuals, one of whom happened to be the 
person designated by the governor of Kentucky as the agentfor 


the State to take the fugitive into custody after extradition 
hearing, entered the State of West Virginia and without author¬ 
ity forcibly abducted Mahon to Kentucky. There he sought 
release by habeas corpus in United States Circuit Court, and it 
was denied him. 

In its opinion, the Supreme Court at pages 711-712 cites with 
'approval the case of State v. Ross , 12 Iowa, 467 wherein the dis¬ 
tinction is drawn between criminal and civil cases. Where an 
individual suitor in a civil case by fraud or violence gets the 
other party before the court, the court denies relief not because 
of lack of jurisdiction, but because the law is unwilling to re¬ 
ward a wrong-doer. See also: 

Ker v. Illinois , 119 U. S. 436. * 
i Cook v. Hart, 146 U. S. 183,36 L. ed. 934 (1892) 

In the case of Lascelles v. Georgia, 148 U. S. 537,37 L. ed. 549 
(1893), the Supreme Court held that a person extradited 
for one offense may be tried for another. This result was 
reached on the reasoning of the previous decisions, the Court 
stating at page 537,148 U. S.: 

If a fugitive may be kidnapped or unlawfully ab¬ 
ducted from the State or country of refuge, and be, 
thereafter, tried in the State to which he is forcibly 
carried, without violating any right or immunity se¬ 
cured to him by the Constitution and the laws of the 
United States, it is difficult to understand upon what 
sound principle can be rested the denial of a State’s 
authority or jurisdiction to try him for another or dif¬ 
ferent offence than that for which he was surrendered. 
If the fugitive be regarded as not lawfully within the 
limits of the State in respect to any other crime than the 
one on which his surrender was effected, still that fact 
does not defeat the jurisdiction of its courts to try him 
for other offences, any more than if he had been brought 
within such jurisdiction forcibly and without any legal 
process whatever. 


In the case of Pettibonet* NiehoU, 203 U. S. 192, the Court 
held that' even where the arrest and deportation of a person 
may have been brought about by fraud and connivance by the 
demanding and surrendering states, a person is subject to the 
jurisdiction of a court wherein an indictment against him has 
been found, and the court will not inquire into the manner by 
which he was removed. The court, after reviewing the au¬ 
thorities on the subject, stated (203 IT. S. at 212) “These 
principles determine the present case and require an affirmance 
of the judgment of the Circuit Court. It is true the decision 
in the Mahon case was by a divided court, but its authority 
is none the less controlling. The principle upon which it rests 
has been several times recognized and reaffirmed by this court, 
and is no longer to be questioned.” 

See: Burton v. New York Central Railroad Company, 245 
U. S. 315,62 L. ed. 314 (1917). 

In the case of United States v. 8 boxes, etc., 105 F. (2d) 896 
(C. C. A. 2, 1939) the court cited cases on the subject being 
considered. In that case certain contraband merchandise was 
unlawfully seized and the Court held that the Government. 
could forfeit it. The Court through Circuit Judge Augustus 
N. Hand said as follows: (899-900) “Our views in the present 
case find support from the decisions holding that a defendant 
who has been forcibly brought into this country from a foreign 
country or who has been thus brought from one state into 
another one cannot question in the federal courts the jurisdic¬ 
tion of the court in which an indictment has been found against 
him by the state to which he has been removed.” 

II 

The court acted properly in not appointing an attorney 

The court refused to issue the writ of habeas corpus in this 
case solely on the basis of the allegations of the petition. If it 
was right in doing so, there was, of course, no occasion to ap¬ 
point an attorney. If it was wrong and should have issued the 
writ, then undoubtedly, it should also have appointed an at- " 
tomey, as the cause would then seem to be one “worthy of 
trial”. 18 U. S. C. 835. In re: Rosier, 76 App. D. C. 214,231. 



CONCLUSION 


It is respectfully submitted that the petition for writ of ha¬ 
beas corpus did not state facts which,"If true, would warrant the 
issuance of a writ. Hence, the court below acted properly 
in not issuing the writ and in not appointing an attorney for 
the appellant. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 

Assistant United States Attorney. 
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